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MICHAEL J. HASON

11815 MAYFIELD AVE., #103
BRENTWOOD, CA 90049
323-465-1850

IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF FLORIDA

MICHAEL J. HASON, Case No.: 4:06cv105-RH/WCS
Plaintiff, PLAINTIFF’S AMENDED
OPPOSITION TO MOTION
Vs. TO DISMISS WITH EXHIBIT
OF INTERVENOR’S
THE FLORIDA BOARD OF BAR MEMORANDUM OF LAW
EXAMINERS,
Etal,
Defendants.
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AFFIDAVIT

1. Dr. Hason is a member of the N.Y. Bar in good standing, but he has not taken a
client in about twenty years (while developing his medical career). However, he has been
involved in much litigation concerning licensing and civil rights over the last ten years.
About five and a half years ago, he started the process of admissions with the Florida
Board of Bar Examiners (hereafter FBBE). He prepared for about three months, with
Barbri, costing about $1500. He paid an exorbitant application fee to the Bar of about
$5000. The Bar has no ’mechanism of reducing the fee secondary to financial hardship,
long unemployment, or special circumstances. Dr. Hason passed the bar exam with
above average scores in every category, perhaps consiétent with the fact that he was twice
first in his class at St. John’s University School of Law (in Remedies and Conflict of
Laws). Dr. Hason is also a graduate of Yale College, Cum Laude and was second in his
class after two years (the basic sciences) at N.Y. Medical College. In about 1995, Dr.
Hason applied for a medical license in California and was denied due to alleged
disability. This led to litigation in the federal court system that is still pending. Due to
denial based on disability, Dr. Hason was unnecessarily and dishonestly sanctioned with
respect to his N.Y. medical license and is currently on probation, but inactive with respect
to that license. Dr. Hason applied for a medical license in Florida, in about 1998, but
despite numerous positive psychological evaluations was denied licensure by the Florida
Bbard of Medicine in about Oct. 2003, which denial is the subject of ongoing litigation in
the federal court system, Southern District for Florida.

2. After indicating that he was in continuing psychotherapy on his Florida bar
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application, Dr. Hason was put through the hoops, but the FBBE went beyond the rest.
Dr. Hason, first, was improperly asked for all his medical-psychiatric-psychological
records of treatment. After a strong written protest, this was modified by Defendant
Hunter, Executive Director of the FBBE, to ten years of records. Strong written protests
did not move her to shorten the period to conform with the American’s with Disabilities
Act requirement that Dr. Hason be evaluated on best “current objective medical
evidence.” In addition, besides reports, Ms. Hunter insisted that Dr. Hason would have to
submit to the Bar actual psychiatric session notes. She had no good faith basis for
insisting on these notes, as by then there were reports from several treating professionals
indicating that Dr. Hason was well, stable and compliant with treatment since 1997 and
which explicitly opined that Dr. Hason was safe to practice law. Such reports were
written by professionals with substantial experience in their fields, such as Robert
Perovich, M.D., psychiatrist and Marcia Schultz, PsyD., psychologist, both of whom
knew Dr. Hason extremely well based on professional relationships with each over
several years. Dr. Hason eventually filed the requested session records, despite his
protest against the unnecessary and gross invasion of his privacy (a violation of
substantive due process) and the other negative effect that such a filing would have,
chilling his willingness to communicate openly with his treating Professionals (right to
free speech and medical treatment). Furthermore, as a consideration for other and future
applicants, the FBBE’s demands suggests that they would be best served by avoiding
contact with treating professionals and/or not communicated openly with them

should they be in treatment and may interfere with a professional‘s willingness to keep

explicit records best needed for optimal treatment.. Accepting reports from treating

'
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professionals goes far to avoid these thorny problems.
3. Simultaneously, the FBBE incessantly demanded documents from Dr. Hason’s
several civil rights lawsuits, initially requesting a// documents, then after protest,
requested the docket sheets, complaints, decisions, etc. These demands grossly interfered
with Dr. Hason’s time and comfort in litigating his pro se matters. Dr. Hason repeatedly
protested that the FBBE search through his litigation documents was not only a time
consuming and costly burden, but was severely chilling his willingness to litigate and
vindicated his civil rights (gross interference with access to courts to vindicate important
and fundamental rights). Dr. Hason further argued that the FBBE’s approach would also
chill any applicant’s willingness to litigate, for fear of extra scrutiny by the Bar. In fact,
staff admitted to Dr. Hason that the Bar does not usually scrutinize work done by an

~ applicant if he has been the Plaintiff in his cases. This scrutiny resulted in a bad faith
specification against Dr. Hason, with scraping the bottom of the barrel accusations, such
as he asked for too high an amount of damages in several cases. As an aside, Dr. Hason
apparently values his life more than does the Bar who objects to figures like millions for
pain and suffering. In fact and in addition, Dr. Hason was trained in N.Y., at St. John’s
University School of Law, to plead high ad damnum to avoid a claim of surprise by
defense, when the damages later turn out to be in the millions. Dr. Hason might admit
that a specification could be considered, if he had repeatedly been cited for and/or found
guilty of contempt of court. No other basis would likely be appropriate, as when Dr.
Hason represents himself and no client, he may have many considerations that bear on
what he does and does not do in his litigation, e.g., not harming or offending witnesses

who are friends.
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4. Simultaneously, the Bar incessantly asked about details of several alleged debts
listed by Dr. Hason. In each situation with an alleged creditor, Dr. Hason articulated
good defenses and reasons for not paying and for disputing charges. Dr. Hason
welcomed litigation by these alleged creditors, so that through due process he could make
his legal points and seek to prevail or find that he had misjudged the strength of his
arguments as assessed by an independent and objective judge or other decision maker..
These alleged creditors did little (some did negotiate in a limited fashion), except those
with substantial power, who elected to interfere with Dr. Hason’s credit, the system they
prefer to use in order to circumvent any objective determination under due process and
instill fear into their adversaries. During the first few years of the Bar application, Dr.
Hason repeatedly informed the FBBE that he was a little at a loss on how to handle these
financial conflicts, which together totaled about $5000 and asked for the Bar’s advice.
Dr. Hason repeatedly indicated that if the Bar wished, he would just pay everybody. The
FBBE consistently remained mute as far as advice. In the second specification, the FBBE
describes these debts, some of which had been settled then, all of which were settled
shortly after. Dr. Hason also routinely protested the Bar’s stance with respect to the
investigation and charging concerning these alleged debts, indicating that
not only would he pay them, if the Bar so desired, but that the Bar’s approach was anti-
consumer and chilled the willingness of individuals to oppose improper claims for
payment-for fear that they would not be licensed. In fact, the alleged creditors tried to
extort exorbitant payment in exchange for not writing critical letters to the Bar. An

example was Legal Photocopy Service, in Redding, CA, who wanted about $700 and
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when realized that Dr. Hason had returned to California (and could sue them?), offered to
settle for $50, the reasonable amount due as a settlement under all of the circumstances.
(Dr. Hason had contracted with that company for service on about twelve defendants and
about three hundred dollars was due on that, but Legal Photocopy had requested about
$120 for copying the complaint eleven times. It had been agreed previously that they
would copy as a courtesy.)

5. Dr. Hason takes the position that the two specifications are actually intricately
related to the FBBE’s concerns about Dr. Hason’s prior licensing difficulties and their
concern about his disability. In part, the specifications are trumped up and/or illegal and
unfair, but in part they stand in for the Bar’s concern about Dr. Hason’s overall ability
that might be affected by his disability, whether Dr. Hason was bipolar and/or stable. The
very first question asked at the investigative interview, which set the continuing tone for
many other questions, all invidiously implying and hinting at Dr. Hason’s disabled status,
was “is it true that you have been unemployed for seven years,” the second was “why did
you sue the Florida Board of Medicine.” The investigators were throughout not in a
search for truth or accommodation, but were simply trying to gather some dirt to throw at
Dr. Hason. They were not interested in finding out if Dr. Hason would be a good
attorney, trustworthy and responsible. They were “taken aback, but seemed pleased by
and interested in the fact that Dr. Hason mentioned that he would monitor his workload,
so as not to be overwhelmed in any way with his workload. Again, the interviewer
insisted that there must be some doubt as to whether Dr. Hason was bipolar, rather than
had just been depressed a few times in the past. In fact, they were hostile throughout and

belittled Dr. Hason in “subtle” ways, such as asking if he thought he could comport

5
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himself appropriately before a judge. Dr. Hason did not even answer this ridiculous
question, as he had successfully appeared before judges hundreds of times, had been
successful on many appeals and even successful at trial for many thousands of dollars
(about $16,000 in a conversion matter in Queens County, New York City).

6. The investigative hearing was held about two and a half years after the
commencement of the application/passing of the Bar exam and just after Dr. Hason was
informed that specifications would not be drawn until later, because the three year mark
was approaching and Dr. Hason’s application was going to become stale. Dr. Hason
indicated in writing to the Bar that he was uncomfortable about writing a new application
and the $500 fee that had to be paid. Dr. Hason also indicated that he was reluctant to
pay for the investigative hearing transcript. Shortly after three years, the FBBE served the
specifications on Dr. Hason. After reviewing the specifications, Dr. Hason concluded
that he had suffered enough discrimination at the hands of the Bar and was not interesting
in a formal hearing (although he consulted first with an attorney who regularly represents
applicants to the Bar). At that time the application was more or less de facto terminated.
Dr. Hason and the FBBE allowed the application or the lack of any active application to
continue for about a year and a half. Dr. Hason was about ready to sue, but wrote to Ms.
Hunter one more time. Since the response changed nothing, Dr. Hason did sue at which
time the application, (or the lack of an active application), was de facto terminated. Two
months later, at the five year mark post Dr. Hason‘s passing of the Florida Bar exam, Dr.
Hason’s passing of the Bar exam became a nullity on the F BBE’s books. The Bar

apparently abandoned its responsibility to proceed on the specifications and Dr. Hason
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was not very interested in such a hearing, so at the time of the commencement of the
lawsuit, also keeping in mind that there was no active application in front of the FBBE,
and that Dr. Hason knew that in just two months his passing score on the Bar exam would
be erased and that Dr. Hason had not been called to a hearing on the specifications by the
FBBE, there was no active or any real and substantial proceeding ongoing with the Bar
concerning Dr. Hason, by the time of the filing of the within case. It was over,

definitely over, by then.. Regardless of the particulars of the ending off of the application
proceedings, Dr. Hason seeks damages, as well as prospective relief, under the ADA and
42 U.S.C. 1983, one, or both of which may be available outside of the Younger abstention
parameters, especially since Dr. Hason makes out a prima facie case of bad faith, in
addition to discrimination under the ADA and violation of rights under color of state
law.. These latter topics, of course, will be addressed further in the attached
Memorandum of Law and the Intervenor Stoddard’s Memorandum of Law incorporated,
as if more fully set forth, as supplemental and/or alternative legal argument into Dr.
Hason’s own Memorandum of Law and attached as Exhibit B.

7. Dr. Hason was a resident in Florida for seven years, before forced out by the Bar’s
behavior, which was also supportive of the Florida Board of Medicine’s illegal behavior
and loves Florida. Dr. Hason will return to apply again for licenses from the Bar and the
Board. His parents live in Ft. Lauderdale. More than 50% of his possessions are still in
his old room there. He should not be forced to stay away from Florida, in order to work
professionally, but rather granted all forms of relief that will prevent the Bar from
delaying and denying licensure on a second application. After all, it will take another

$6500 or more to re-apply and pass the Bar exam again and this commitment of time and

7
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money cannot be made without prior adjustments to the Bar’s methods and policies.

WHEREFORE, Dr. Hason requests that this Court deny the Defendants motion to
dismiss and proceed to trial on all of the Plaintiff’s claims and grant any further or

different relief just in the premises.
/

Sworn to and signed before me under penalties of perjury on June 1/, 2006, at Santa

2

Monica, State of California, by Michael J. Hason, who produced his California dri
license with photo identification. /@

NOTARYN, — MICHAEL J. HASON, Plaintiff

SHERYL A. QUAY  }

s Commission # 1560415
Zel) Notary Public - California £
, Los Angeles County
> My Comm. Expires Apr 14, 20090
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MEMORANDUM OF LAW

I STANDING, RIPENESS, ABSTENTION DO NOT BAR THIS CASE
L. The Plaintiff has standing to sue for damages and injunctive relief. Cf. Roe v.

Ogden No. 2 v. Ogden, 253 F.3d 1225 (10" Cir. 2001) (a person who is qualifying or

preparing to qualify and apply for admission to the Bar may challenge the Bar’s rules).
Dr. Hason has already been damaged, but seeks to avoid further damage on re-
Application and seeks to protect other disabled applicants.

2. The issues are ripe, as no further facts will develop in the defunct application
proceeding. The FBBE and Dr. Hason have not proceeded past the specifications point,
two years ago. There is no credible evidence that either side will proceed further.

3. The claims are not subject to abstention doctrines. In particular, Younger
abstention does not apply to the damage claims and there is no pending criminal or
quasi-criminal, or any proceeding pending that implicates important state interests. Cf.

Wexler v. Lepore, 385 F.3d 1336, 1341, fn. 7 (11® Cir. 2004) (Younger applies only

when federal court relief would “interfere” with or “enjoin” a pending state proceeding)
The FBBE proceedings also fall under the “bad faith” exception to Younger abstention.
In addition, when there is no such interference, despite ongoing state proceedings,
proceedings may be ongoing in state and federal courts, as when damages are sought in
the second action in federal court based on facts related to the first state forum case. It is
also is reasonable that certain civil rights statutes like the ADA must trump abstention,
because comity and federalism must take a back seat in federal lawsuits based on such

comprehensive civil rights statutes which carry sweeping mandates and which are
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designed fo regulate state government based discrimination, herein in relation to
government based services and activities, licensing here, (i.e. Title II of the ADA is
material to our inquiry). With the abstention approach of the Defendants, one could have
the unwieldy result that the Supreme Court of Florida might be requested to award
damages under the ADA against itself or the FBBE. The facts of the within case also
suggest that the now defunct proceedings were “remedial,” rather than “coercive,” e.g.,

perhaps Dr. Hason was being encouraged, sub-silentio by the FBBE, to resolve the debt

questions by settling or otherwise. Cf. Smolow v. Hafer, 353 F. Supp.2d 561, 571-572
(E.D. Penn. 2005) (and cases cited therein). So, on that one more basis Younger
abstention would be wrong in the within case..

4. The Rooker-Fi elqun doctrine applies to a state court’s final judgment and there is
none here, on the facts of this case, to deprive this Court of jurisdiction. Cf. Exxon Mobil

Corp. v. Saudi Basic Industries Corp., 544 U.S. 280 (2005), making it clear that a final

state court judgment has to be involved.

II ADA, TITLE II, THE 11" AMENDMENT DOES NOT BAR THIS
CLAIM.
5. The 11"™ Amendment does not shield state agencies from liability for Americans

with Disabilities, Title II, violations when the remedy was congruent and proportional to

the 14™ Amendment discrimination to be avoided. Cf. Tennessee v. Lane, 541 U.S. 509

(2004). The 11" Circuit has extended the Supreme Court’s approval of the ADA, Title II,

in a non-fundamental right context in Association for Disabled Americans, Inc., etal v.

Florida International University, No. 02-10360 (1 1% Cir. April 16, 2005). The other

recent case cited by Defendants from the 11" Circuit can be distinguished from the facts
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of the within case, because there the 11 Circuit refused to re-write the 8" Amendment in
the guise of enforcing the ADA. Uncertainty regarding the status of Title II litigation,
when a 14" Amendment violation is alleged, was

put to rest in United States v. Georgia, 126 S.Ct. 877 (2006),which also held that

Congress had, in addition to 14™ Amendment violations, prohibited

certain non-constitutional violations, in the wider swath of its prohibition and that it was
for the lower courts to address which parts of that wider swath of prohibited conduct was
congruent and proportional. Furthermore, the proper court to hear Dr. Hason’s

federal case is this one, not the Supreme Court of Florida which would have to wrestle
with awarding damages against itself or the FBBE. Defendants reliance on Dale v.
Moore, 121 F.3d 624 (11" Cir. 1997) is not to the contrary, since the Bar applicant had
already received a final decision from the Supreme Court of Florida on his application
and thus Rooker-Feldman barred further litigation in the federal District Court.

Defendants also cited McReady v. Michigan State Bar Standing Committee on Character

and Fitness, 926 F. Supp. 618 (W.D. Mich. 1995), aff’d 100 F.3d 957 (6" Cir. 1996), but
those Courts, in fact, explicitly did not abstain from hearing the ADA claim therein, but
heard the claim and dismissed on the particular facts that did not fit qualify for coverage
under the ADA.

6. With respect to the “congruence and proportionality” requirement Congress had
tons of evidence before it of state court involvement in discrimination against the
disabled and substantial evidence before it of discrimination in the professional licensing

arena and so did the Supreme Court in Tennessee v. Lane, Ibid. The briefs filed by the
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Justice Dept.in Tennessee and the “history brief” filed by the Paralyzed Veterans of
America group are replete with this type of evidence relied upon by the Supreme Court.
These briefs are online at www.Bazelon.org. Due to the intractability of the problem
Congress faced, Congress decided that a comprehensive mandate was necessary to uproot
discrimination against the disabled. Congress, under such circumstances, has 14"
Amendment power to prohibit constitutional violations and even prohibit a wider swath
of conduct necessary to accomplish its purpose. The remedy has to be comprehensive to
work even somewhat effectively. The disabled are still repeatedly discriminated against
in the professional licensing arena and subject to bizarre treatment by otherwise
reasonable state officials.
7. The ADA covers all state instrumentalities including the judicial branch.
8. The Dept. of Justice was empowered to write regulations to guide enforcement of
the ADA and has included a separate paragraph on licensing agencies. The regulations of
the DOJ are entitled to substantial deference by this Court when they are reasonable.
9. The right to licensure is a very important right; it is a supra-right to work and,
thus, should be considered fundamental or quasi-fundamental. The right to work, or
limitations thereon, is perhaps the greatest means of executing discrimination and
blocking the upward forces of an individual’s life or that of his kind. With work comes
money, confidence, success, time for thought and influence.

111 INDIVIDUAL DEFENDANTS HEREIN DO NOT HAVE ABSOLUTE

IMMUNITY

10. The Supreme Court of Florida and/or its delegate the Florida Board of Bar

Examiners essentially sits as an administrative agency in the bar qualification process,
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pursuant to a delegation of legislative power from the Florida legislature (which may at
least, presumably, withdraw the rulemaking delegation). Cf. Exhibit A, Ch. 55-2976,
Laws of Florida.. The Supreme Court of Florida only exercises its constitutional power

after the FBBE makes an administrative recommendation. Cf. Supreme Court of Virginia

v. Consumers Union of the United States, Inc., 446 U.S. 719 (1980), where the Supreme

Court of Virginia was held to be acting in a legislative capacity when it passed bar
qualification rules. The Bar Board members and staff are not judges and are not acting as
judges (except, perhaps, when they sit as decision-makers in a formal hearing, where they

have quasi-judicial immunity). Cf. Forrester v. White, 484 U.S. 219 (1988). They have

only made administrative decisions with respect to Dr. Hason, primarily investigative;
there has been no formal hearing and they have not interfaced with the Supreme Court
concerning Dr. Hason. Their role may be somewhat analogous to judges when judges act
administratively to hire court staff and if sued, e.g., for an equal protectioﬁ violation, have
qualified immunity and not absolute immunity The FBBE members and staff are entitled
to qualified immunity, at best, in this case and not absolute judicial immunity. Qualified
immunity is vitiated by bad faith, as alleged by Dr. Hason. Ms Hunter’s acts complained
about were administrative in nature. They do not rise to the level of judicial acts at all.
Absolute immunity is only available when absolutely necessary to protect the essential
pérts of the judicial process, i.e.decisions made by judges acting in their judicial

capacities. Cf. McMillan v. Svetanoff, 793 F.2d 149 (7" Cir. 1986), cert. den. 479 U.S.

985, appeal after remand 878 F.2d 186. In addition to damages, injunctive relief can be

directed against Ms. Hunter under the ADA and Ex Parte Young. The case cited from the
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6™ Circuit indicating that state bar officals, staff, have absolute immunity have not been
cited in other circuits and the 6 Circuit has retreated from that position. See Intervenor’s
Memorandum of Law, Exhibit B.

v DELEGATION AND DUE PROCESS IS INADEQUATE AND

INSUFFICIENT

11.  The Complaint, additionally, alleges facts that reflect capricious acts delaying Dr.
Hason’s licensure as an attorney in Florida, taken under a much too imprecise delegation
of authority and the ensuing Court and/or FBBE rulemaking or ad hoc making of
subjective “rules” for each case, thus, are capable of a variety of manipulations, as well as
the much too free exercise of subjective biases and improper motives; all of which did
happen in the FBBE’s consideration of Dr. Hason‘s application making this case a perfect
vehicle for remediation of those flaws. This delegation and its application in Dr. Hason’s
case violate the 14™ Amendment affecting liberty and property interests, including fees.
Punishment, such as a denial of licensure and the ramifications likely to occur thereafter
in other jurisdictions, must imposed according to standards of substantive law and,
because of the penalties to be imposed, including sanctions in other iurisdictions, the
substantive law and procedure must adhere the highest and strictest demands of due
process.
12.  The delegation and application of the rules by the FBBE generally speaking and,
particularly, in Dr. Hason’s case, also operates in the nature of a bill of attainder or are an
ex post facto law, violating the U.S. Constitution, Art. I, Sec. 10, or “special legislation,
prohibited by Florida’s Constitution, punishing Dr. Hason for constitutionally permitted

conduct, punishing conduct that was not punishable at the time it occurred, according to a
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6™ Circuit indicating that state bar officals, staff, have absolute immunity have not been
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of authority and the ensuing Court and/or FBBE rulemaking or ad hoc making of
subjective “rules” for each case, thus, are capable of a variety of manipulations, as well as
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in other jurisdictions, must imposed according to standards of substantive law and,
because of the penalties to be imposed, including sanctions in other jurisdictions, the
substantive law and procedure must adhere the highest and strictest demands of due
process.
12.  The delegation and application of the rules by the FBBE generally speaking and,
particularly, in Dr. Hason’s case, also operates in the nature of a bill of attainder or are an
ex post facto law, violating the U.S. Constitution, Art. I, Sec. 10, or “special legislation,
prohibited by Florida’s Constitution, punishing Dr. Hason for constitutionally permitted

conduct, punishing conduct that was not punishable at the time it occurred, according to a
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reasonable man standard and, in addition, doing so and planning to do so, without
adequate safeguards of due process. The type of charges against Dr. Hason are matched
to no objective standard and are “individualized,” only for Dr. Hason and will not likely
be seen again and have no continuing legal strength or value, after the Bar is through with
punishing Dr. Hason. They were especially concocted to block Dr. Hason’s application.
13.  In addition to potentially addressing these important deficiencies substantive and
procedural issues hampering the Bar qualification process, Dr. Hason prays that this
Court consider either directing or suggesting to the FBBE that, in order to increase
fairness, formal hearings should be conducted by independent, neutral and objective
administrative law judges, not members of the FBBE, (who may not be sufficiently
qualified judicially, or sufficiently independent).
14.  The legal arguments set forth in the Intervenor Stoddard’s Memorandum of Law
are adopted by Dr. Hason here, as if more fully set forth, as supplemental and/or
alternative arguments and it is attached as Exhbit B.

IN CONCLUSION, the motion of the Defendants should be denied and Dr. Hason

should be allowed proceed to trial on his claims.

Dated: June 0&?,}3)06 GWM/¢ APW\)

MICHAEL J. HASON,M.D., J.D.
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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT
OF FLORIDA

MICHAEL J. HASON,

Plaintiff,
Case No. 4:06cv105-RH/WCS

Vs.

THE FLORIDA BOARD OF
BAR EXAMINERS, et al.,

Defendants.
/

INTERVENOR, PHILIP J. STODDARD'S, MEMORANDUM OF OPPOSITION TO
DEFENDANTS' MOTION TQ DISMISS

INTERVENOR, PHILIP J. STODDARD, with leave of Court, opposes the defendants'

motion and shows the court:

PROCEDURAL POSTURE

Plaintiff originally filed this suit in the Southern District of Florida in August, 2005,
alleging that the defendants violated his rights under Title II of the Americans with Disabilities
Act, 42 U.S.C. §12131 et seq. (*“ADA” or "Title II") during his Bar admission proceeding. The
Complaint requests injunctive relief and damages, including punitive damages for the ADA
and Fourteenth Amendment due process violations actionable under 42 U.S.C. § 1983. This
case was transferred to this district on or about February 27, 2006. The defendants have filed a
motion to dismiss under various sub-parts of Rule 12(B) asserting 11th Amendment Immunity,
Absolute Judicial Immunity, Failure to State a Cause of Action and various other pleading
defects. The Court, by order extending the time for filing this response has extended the filing

deadline to June 20, 2006. The Intervenor, PHILIP J. STODDARD, by motion filed
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concurrently herewith requests leave of Court to docket this Memorandum as supplementary to
the "Affidavit" and "Memorandum" the Plaintiff filed on June 2, 2006.

MEMORANDUM OF LAW

I. SUMMARY OF THE COMPLAINT
The complaint shows the following facts and reasonable inferences:

(a) Dr. Hason is a qualified bar applicant with a disability who is protected
under Title II of the ADA because Dr. Hason has satisfied all of the requirements for
membership in the Florida Bar and has a treatable disability that does not impair his
ability to do the work of a lawyer;

(b) The defendants have given notice that they intend to deny Dr. Hason a
"certificate of good moral character" basing that decision on Dr. Hason's history of
treatment for mental iliness;

(c) In retaliation for Dr. Hason's Ninth Circuit victory, Hason v. Medical Board

of California, 279 F.3d 1167 (9th Cir. 2002), and his courageous challenges to other
licensing authorities, the defendants have invidiously discriminated against Dr. Hason
and unreasonably and rﬁaliciously delayed processing Dr. Hason's application;

(d) Because of his truthful answers to the questions on his bar application and
his other disclosures, the defendants punished Dr. Hason with unreasonable delay and
imposed other burdens on Dr. Hason;

(e) The defendants have not alleged that Dr. Hason is unfit to practice law

because of his disability;
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) | The defendants have delayed or denied Dr. Hason licensing and are claiming
that Dr. Hason is morally unfit to practice law because of a mere dispute with a creditor
over a bill;

(f) The defendants have delayed or denied Dr. Hason licensing and are claiming
that he is morally unfit or implying that he is technically incompetent' because they
subjectively disapprove of his pro-se litigation style;

(g) Dr. Hason filed this suit as a response to the specifications served on him
and the defendants have unreasonably withheld mandatory final agency action on his
application for frivolous and unconstitutional reasons.

POINTS AND AUTHORITIES

INTRODUCTION
When faced with a motion to dismiss for failure to state a cause of action, the court
must construe the factual allegations in the complaint in the light most favorable to plaintiff. A
complaint may not be dismissed for failure to state a claim under Rule 12(b)(6) ""unless it
appears beyond doubt that the plaintiff can prove no set of facts in support of his claim which

would entitle him to relief.”" Magluta v. Samples, 256 F.3d 1282, 1283-84 (11th Cir. 2001) (per

curiam) (quoting Conley v. Gibson, 355 U.S. 41, 45-46, 78 S.Ct. 99, 102 (1957)). The Rule

12(b)(1) defenses will be extensively discussed.

I. THE MEMBERS OF THE FLORIDA BOARD OF BAR EXAMINERS AND THEIR
EMPLOYEES DO NOT ENJOY ABSOLUTE IMMUNITY FROM SUITS BROUGHT
PURSUANT TO SEC. 1983.

' The "technical competence" issue is not properly considered in a moral character review because "technical
competence is established by passing the bar examination.

3
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Defendants rely primarily on Roland vs. Philips, 19 F.3d 552 (11th Circ. 1994) which

held that law enforcement officers had absolute immunity when carrying out a direct court
order (such as enforcing a restraining order or executing on a judgment). The immunity

recognized in Roland, like the witness immunity at issue in Briscoe vs. Lahue, 460 U.S. 325

(1983), is simply not applicable to administrative officials enforcing licensing rules. The

Roland case does manifest a proper "functional analysis" pursuant to the mandates of Butz vs.

Economou, 438 U.S. 478, 508 (1978) and Forrester vs. White, 484 U.S. 219 (1988).

Conspicuously absent from the FBBE’s brief is any discussion of a functional analysis
of the individual defendants’ roles in the admissions process. The FBBE has advanced
arguments about who the defendants are, rather than what they do. In doing so, the FBBE
advances the wrong test. Once this Court conducts a functional analysis of the defendants’
roles, it will be abundantly clear that, at most, they are entitled to assert a defense of qualified
immunity.

The defendants' reliance on this Court's decision in Diaz vs. Moore, 861 F. Supp. 1041

(N.D.Fla. 1994) is also misplaced: Diaz was based on the rationale of Sparks v. Character &

Fitness Committee of Ky., 859 F.2d 428 (6th Cir. 1988)(Sparks II), also cited by the defendants

as support for their position.
There are three glaring problems with the Sparks case. First, neither of the Sparks cases
have ever been cited in any federal appellate court outside of the Sixth Circuit. Second, Sparks

conflicts with Sixth Circuit precedent established in Manion vs. Michigan Bd. of Medicine,

765 F.2d 590 (6th Circ. 1985). Itis well settled in the Sixth Circuit that one panel may not
overrule the controlling precedent of another panel of the court. "Only the court sitting en banc

can overrule a prior decision.” Timmreck v. United States, 577 F 2d 372,376 n.15 (6th Cir.

4
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1978), rev'd other grounds, 441 U.S. 780 (1979); see also United States v. Rigsby, 943 F.2d

631 (6th Cir. 1990) (panel is compelled to affirm the district court even though it strongly
disagrees with this circuit's controlling precedent because it is bound by the precedent).
Therefore, Sparks has no precedential value in the Sixth Circuit and cannot reasonably be
persuasive elsewhere.

Third, Sparks did not engage in a proper functional analysis and the Sixth Circuit has
recently issued two decisions wherein Bar applicants sued licensing officials for money

damages and the Sixth Circuit declined to apply Sparks. See, Dean v. Byerley, 354 F.3d 540

(6th Cir. 2004 )(bar licensing official could be liable for First Amendment violations);

Lawrence vs. Chabot’, File 06a03471.06 (6th Circuit 2006 unpublished) ([The state licensing

officials] are entitled to qualified immunity as to Lawrence’s claims against them).

The propbnent of a claim to absolute immunity bears the burden of establishing the
justification for such immunity. In determining which officials perform functions that might
justify a full exemption from liability the court inquires into the immunity historically accorded

the relevant official at common law and the interests behind it." Butz v. Economou.438 U.S.

478, 508 (1978) (quoting Imbler v.Pachtman, 424 U.S. 409, 421 (1976)); see also Burns v.

Reed, 500 U.S. 478, 485 (1991)
Processing an application has always been and still is, fundamentally, a personnel

decision (whether a person is fit to be an officer of the court). There is no indication that,

Z On May 22, 2006, James Dean, Esq., attorney for the Florida Board of Bar Examiners, filed a notice of
supplemental authority pursuant to Fed. R. App. 28(j) purporting that the Lawrence vs. Chabot case is persuasive
authority in an appeal pending in the Eleventh Circuit. Qualified immunity is the proper consideration in suits for
damges against licensing officials.
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considering the non-adversarial nature of attorney admission® and regulation, a state judge
would have been immune from a damages suit brought against him in federal court for
"wrongful refusal to enroll" under Sec. 1983*,

Sec. 1983's very purpose was to provide a federal forum for plaintiff's seeking to

enforce their federal rights where state remedies were inadequate. Monroe v. Pape, 365 U.S.

167 (1961). Historically, the only available state remedy for abuse of a lower state court's
discretionary power in attorney admission or regulation matters was equitable: the
discretionary writ of mandamus. The Court in Garland, however, suggests that the Supreme
Court recognized the existence of a "Bivens" type action in Federal Court to enforce Art. I,
Sec. 10, Const. U.S..

The overwhelming weight of decisions, including two Sixth Circuit Decisions since

Butz and Forrester show that the sweeping exception to the rule of those cases carved out by

* Attorney admission in Florida, in relevant part, is a paradigmatic licensing proceeding similar to that
established under Florida's Administrative Procedures Act, Sec. 120.60, Fla. Stat. (2004), but devoid of certain
procedural safeguards (such as adequate notice of the reasons for the proposed license denial, the rules of civil
procedure, reasonable time constraints, and non-lability for costs). Being entirely administrative, attorney
admission cannot be said to be a "judicial proceeding." A challenge to a licensing decision under Sec. 120.60 is
pursuant to Sec. 120.569 and 120.57, Judicial review is pursuant to Sec, 120.68, Fla. Stat. (2004).

* In Ex Parte Garland, a case that preceded the enactment of Sec. 1983, attorneys for the petitioner argued:

The petitioner’s right to practice in this court is property. In Wammack v. Halloway it was held
by the court unanimously, that “the right to exercise an office is as much a species of property as any
other thing capable of possession; and to wrongfully deprive one of it, or unjustly withhold it, is an
injury which the law can redress in as ample a manner as any other wrong .. .” Ex Parte Garland, at 347
(Emphasis supplied).

The court, interpreting Art. I, Sec. 9, Const. U.S. (prohibition against bills of attainder and ex-post facto laws)
agreed with this argument and stated:
The admitted power of Congress to prescribe qualifications for the office of attorney and
counsellor in the Federal courts cannot be exercised as a means for the infliction of punishment for the
past conduct of such officers, against the inhibition of the Constitution.

5 "[Wihere federally protected rights have been invaded, it has been the rule from the beginning that courts will
be alert to adjust their remedies so as to grant the necessary relief.” (citing Bell v. Hood, 327 U.S., 678 at 684
(1946)) . Bivens v. Six Unknown Fed. Narcotics Agents, 403 U.S. 388 (1971).

6
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the Sixth Circuit in Sparks is not warranted: Schopler v Bliss, 903 F.2d 1373 (11th Circ.

1990); Hafer v. Melo, 502 U.S. 21 (1991); Buckley v. Fitzsimmons, 509 U.S. 259 (1993);

Antoine v. Byers & Anderson, Inc., 508 U.S. 429 (1993); Moore v. Gunnison Valley Hosp.310

F.3d 1315 (10th Cir. 2002); Harris v. Victoria Indep. Sch. Dist., 168 F.3d 216 (5th Circ. 2003);

Diblasio vs. Novello, 344 F.3d 292 (2nd Circ. 2003); Dean v. Byerley, 354 F.3d 540 (6th Cir.

2004)(bar licensing official could be liable for damages for First Amendment violations);

Lawrence vs. Chabot, File 06a0347n.06 (6th Circuit 2006 unpublished) ([The state licensing

officials] are entitled to qualified immunity as to Lawrence’s claims against them). In

Stoddard vs. Supreme Court, No. 03-11662 (11th Circ. 2003 unpublished) the court said:

Stoddard admitted in his amended complaint that he did not have a bar
application currently pending. He concedes in his appellate brief that he is not seeking
money damages, which is the only real remedy he might have for any past injury that
might have been done to him to by the defendants. He seeks only declaratory relief,
finding certain of the Florida Bar Rules unconstitutional, and injunctive relief, requiring
the defendants to treat him in a different manner than they have in the past. As Stoddard
has no bar application pending, however, any injury to him requiring equitable relief is
conjectural and hypothetical, not actual and imminent. We can only speculate as to
whether he will resubmit his application and the final outcome. (Emphasis supplied)

In Hafer v. Melo, 502 U.S. 21, 29 (1991) the Court observed, "In several instances,
moreover, we have concluded that no more than a qualified immunity attaches to
administrative employment decisions, even if the same official has absolute immunity when

performing other functions."

Under the "functional approach" to the immunities issue, Jones vs. Cannon, 174 F.3d

1271 (11th Cir. 1999)° (citing Forrester vs. White, 484 U.S. 219 (1988)) and Supreme Court of

% If the function is similar to a function which would have been immune when Congress enacted § 1983, and if a
court determines that § 1983's history or purposes support special protection for the activity, then the court will
recognize the absolute immunity of the official from damages liability.

7
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Virginia v. Consumers Union of United States, Inc., 446 U.S. 719 (1980) (Judicial officers are

not absolutely immune when engaged in rule enforcement activities), it must necessarily follow
that the members and employees of The Florida Board of Bar Examiners may not conduct their
affairs shielded from liability for willful official misconduct’ when their function is entirely
z;dministrative. The admission of attorneys as "officers of the court" is functionally
indistinguishable from the personnel decision made by Judge Harvey Lee White in Forrester.
The defendants should be denied absolute immunity.

II. THE PLAINTIFF HAS STANDING TO SEEK DAMAGES AND APPROPRIATE
INJUNCTIVE RELIEF.

[f this court agrees with the defendants' argument on the standing issue, such agreement
will result in a conflict in the Circuits concerning the rights of bar applicants to prospectively
challenge bar licensing rules and practices. This court should not create a conflict.

The defendants cannot reasonably distinguish Stoddard vs. Supreme Court, No. 03-

11662 (11th Cire. 2003 unpublished) from a Tenth Circuit published decision directly on point:

Roe No. 2 v. Ogden, 253 F.3d 1225 (10th Cir. 2001) (a person who is qualified or in the

process of qualifying to apply for a license has standing to attack the licensing rules whether or
not he has actually applied for the license).

Stoddard vs. Supreme Court, No. 03-11662 (11th Circ. 2003 unpublished) involved a

facial attack on the bar admission rules after Stoddard abandoned his damage claims for appeal

purposes.  Stoddard's pursuit of a fair licensing procedure to the point of suing the bar

’ This is the essence of the "constitutional stripping doctrine":
If the act which the state attorney general seeks to enforce be a violation of the Federal
Constitution, the officer, in proceeding under such enactment, comes into conflict with the superior
authority of that Constitution, and he is in that case stripped of his official or representative character and
is subjected in his person to the consequences of his individual conduct. The state has no power to impart
to him any immunity from responsibility to the supreme authority of the United States. Ex Parte Young,
209 U.S.123, 159—60 (1908).

8
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admission authorities and taking an appeal arguably defeated any question of speculation as to
Stoddard's plans for aggressively pursuing a license.

The defendants cannot reasonably be heard arguing that they have authority to
stonewall an application and then claim it is no longer pending because it has "gone stale" or
that they have "deemed it withdrawn."

I1I. THE ISSUES ARE RIPE FOR ADJUDICATION.

The complaint shows that the plaintiff has been harmed by FBBE's conduct and that the

damages are ongoing. The issues are mature and ripe for adjudication under the same rationale

as that set forth in Roe No. 2 v. Ogden, 253 F.3d 1225 (10th Cir. 2001).

IV. YOUNGER VS, HARRIS IS INAPPLICABLE TO STATE REMEDIAL
PROCEEDINGS EVEN IF THE PLAINTIFF HAD COMMENCED ONE.

The Supreme Court has never, not even once, affirmed abstention where the plaintiff
initiated the State action. Abstention is only appropriate when, at the moment the federal
cofnplaint is filed, relief would “interfere” or “enjoin” pending state proceedings. Wexler v.
Lepore, 385 F.3d 1336, 1341, fn. 7 (11th Cir. 2004) ("if there is no interference, then abstention
is not required.") Bar application formal hearings are remedial in that the applicant seeks to
vindicate himself. The defendants have failed to show, let alone discuss, how an adjudication
of this complaint is creating undue interference with pending state proceedings, an absolute
prerequisite for a claim of Younger abstention.

Moreover, Younger does not permit dismissal of claims for damages; a court may issue

a stay order in appropriate cases. For Your Eyes Alone V. City Of Columbus, 281 F.3d 1209

(11th Cir. 2002)(Citing Deakins V. Monaghan, 484 U.S. 193 (1988)). Here, the injunctive

relief pled for is simply the general injunctive relief inherently available in any case where the
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Court finds that the plaintiff has no adequate legal remedy. Such relief is particularly
appropriate in cases such as this, where the damages are ongoing.
Younger can only be applied where the state proceedings are “coercive” and not merely

“remedial.” Smolow v. Hafer, 353 F. Supp. 2d 561, 571-572 (E. D. Penn. 2005) (and cases

cited therein). In Smolow, it was stated:

In this case plaintiff brought his state suit to remedy nearly the same “wrongs
inflicted by the state” as are asserted in his federal action, i.e., the state's continued
refusal to pay members of his putative class interest under the DAUPA. These state
proceedings do not resemble those coercive proceedings in which the Supreme Court
has upheld Younger abstention. To the contrary, plaintiff's state action falls squarely in
the remedial category, and the Court will not abstain under Younger. Smolow, 353 F.
Supp. 2d at 572.

It is doubtful whether any court can find a "coercive element" in Florida's bar
application process. In application, as the discovery in this case will prove, "formal hearings"
under the Bar Admission Rules are anything but adversarial. These hearings are inquisitional,
summary in nature, and must be requested by the applicant to avoid a default denial of a
license. The defendants must affirmatively allege that the Board has required Dr. Hason to
appear at some kind of adjudicative hearing before the court can reach the issue of whether
there is any "coercive" element in the Florida Bar admission process. The defendants have not
made such an allegation.

The "wrongs inflicted by the state" in this case are the state's refusal to certify the
applicant as being "of good moral character" and delaying his application for more than five
years for unconstitutional reasons. Since the plaintiff is not seeking declaratory relief that
might interfere with a state coercive criminal or disciplinary proceeding. The case of

Middlesex County Ethics Comm. vs Garden State Bar Assoc., 457 U.S. 423 (1982), has no

application at all to the facts of this case. All Middlesex stands for is the principle that under

10
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Younger, a Federal Court can not intrude into a coercive and ongoing bar disciplinary
proceeding. Coerciveness is not now, and never has been at issue in this case.

Unlike the criminal proceedings in Younger and the Bar disciplinary proceedings in
Middlesex, the plaintiff has the choice of dropping his application. The so-called
specifications, standing alone, are nothing more than non-final agency action (notice of intent
to deny character certification) on the Plaintiff's application for admission to the Bar.

V. THE ELEVENTH AMENDMENT DOES NOT SHIELD STATE AGENCIES
FROM LIABILITY FOR ADA TITLE II VIOLATIONS INVOLVING SUBSTANTIVE
FOURTEENTH AMENDMENT VIOLATIONS.

The defendants' argument that the Eleventh Amendment bars the plaintiff's claims

against defendant Hunter in her official capacity and against FBBE flies in the face of

Tennessee vs. Lane, 541 U.S. 509 (2004) and United States vs. Georgia, 126 S.Ct. 877 (2006)

which read together establish: (a) that Title IT of the Americans with Disabilities Act is valid
14th Amendment legislation where it provides for abrogation of State immunity from suit
based in the Eleventh Amendment; and (b) where a proper ADA plaintiff shows a substantive
violation of Sec. 1 of the Fourteenth Amendment, the "Congruence and Proportionality Test"

of City of Boerne v. Flores, 521 U.S. 507 (1997) is satisfied. Board of Trustees of the

University of Alabama vs. Garrett, 531 U.S. 356 (2001), as the defendants admit, was a Title I

case. Garrett is not arguable in a Title II case since Lane.

VI. THE ROOKER-FELDMAN DOCTRINE DOES NOT DEPRIVE THE COURT OF
JURISDICTION IN THIS CASE.

The defendants have failed to allege, and cannot prove, a state court judgment adverse

to the plaintiff. Exxon Mobil Corp. vs. Saudi Basic Industries Corp., 544 U.S. 280 (2005)

(Rooker-Feldman doctrine to be applied only to "state court losers"). Dale vs. Moore, 121 F.3d

11
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624, 627 (11th Cir. 1997), heavily relied upon by the defendants, has been over-ruled by
Exxon. This court is not well served by the defendants citing obsolete law.

Vil. THE ELEVENTH AMENDMENT DOES NOT SHIELD THE DEFENDANTS
FROM PERSONAL LIABILITY FOR ARBITRARY ACTION.

In holding that the Governor of Ohio could be sued for damages in his individual

capacity for his part in the "Kent State Massacre”, Scheuer v. Rhodes, 416 U.S. 232 (1974),

the Court stated a general rule with an eloquent explanation thusly:

The Eleventh Amendment provides no shield for a state official confronted by a
claim that he had deprived another of a federal right under the color of state law. Ex
parte Young teaches that when a state officer acts under a state law in a manner
violative of the Federal Constitution, he "comes into conflict with the superior authority
of that Constitution, and he is in that case stripped of his official or representative
character and is subjected in his person to the consequences of his individual conduct.
The State has no power to impart to him any immunity from responsibility to the
supreme authority of the United States." Id., at 159-160. (Emphasis supplied.)

Ex parte Young, like Sterling v. Constantin, 287 U.S. 378 (1932), involved a
question of the federal courts'injunctive power, not, as here, a claim for monetary
damages. While it is clear that the doctrine of Ex parte Young is of no aid to a plaintiff
seeking damages from the public treasury, Edelman v. Jordan, supra; Kennecott Copper
Corp. v. State Tax Comm'n, 327 U.S. 573 (1946); Ford Motor Co. v. Dept. of Treasury,
323 U.S. 459 (1945); Great Northern Life Insurance Co. v. Read, 322 U.S. 47 (1944),
damages against individual defendants are a permissible remedy in some circumstances
notwithstanding the fact that they hold public office. Myers v. Anderson, 238 U.S. 368
(1915). See generally Monroe v. Pape, 365 U.S. 167 (1961); Moor v. County of
Alameda, 411 U.S. 693 (1973). In some situations a damage remedy can be as effective
a redress for the infringement of a constitutional right as injunctive relief might be in
another.

Florida's Governor is not immune for arbitrary acts under mere color of official
authority: neither are administrative and executive employees of the Florida Supreme Court
and similarly situated employees of Florida's legislative branch.

VIII. THE COMPLAINT ALLEGES FACTS SHOWING DELAY AND DENIAL OF

PROFESSIONAL LICENSING AS PUNISHMENT FOR THE EXERCISE OF FIRST
AMENDMENT PROTECTED FREE SPEECH RIGHTS AND THE DUE PROCESS

12
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CLAUSE OF THE 14TH AMENDMENT. THE COMPLAINT STATES A CAUSE OF
ACTION UNDER 42 U.S.C. § 1983.

Defendants pompously state that Florida’s “important interest” in regulating its own
Bar justifies eliminating federal review of its licensing process. What the defendants fail to
mention, however, is the “equally important” and strong federal substantive interest
involved:

We recognize the importance of leaving States free to select their
own bars, but it is equally important that the State not exercise this power
in an arbitrary or discriminatory manner nor in such way as to impinge on
the freedom of political expression or association. A bar composed of
lawyers of good character is a worthy objective but it is unnecessary to
sacrifice vital freedoms in order to obtain that goal. It is also important
both to society and the bar itself that lawyers be unintimidated -- free to
think, speak, and act as members of an Independent Bar.

Konigsberg v. State Bar of California, 353 U.S. 252, 273; 77 S. Ct. 722; 1 L. Ed. 2d 810 (1957)
(emphasis added)

Plaintiff’s complaint alleges, inter alia, that Defendants use their disapproval of an
applicant’s protected First Amendment activities as a basis for licensure denial. Those
allegations must be accepted as true with regard to Defendants’ motions to dismiss. The

Defendants assert that Plaintiff’s complaint fails to state a claim. In Perry v. Sindermann, 408

U.S. 593,597; 33 L. Ed. 2d 570; 92 S. Ct. 2694 (1972), the Supreme Court of the United States

stated:

For at least a quarter-century, this Court has made clear that even though a
person has no "right" to a valuable governmental benefit and even though the
government may deny him the benefit for any number of reasons, there are some
reasons upon which the government may not rely. It may not deny a benefit to a person
on a basis that infringes his constitutionally protected interests -- especially, his interest
in freedom of speech. For if the government could deny a benefit to a person because of
his constitutionally protected speech or associations, his exercise of those freedoms
would in effect be penalized and inhibited. This would allow the government to
"produce a result which [it] could not command directly." Speiser v. Randall, 357 U.S.
513, 526. Such interference with constitutional rights is impermissible.

13
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Although in Perry the Court was discussing a “benefit,” the federal interest here is
much stronger because the right to admission to the practice law is not a matter of the states’

“grace and favor,” Willner v. Committee on Character & Fitness, 373 US 96, 102; 83 S Ct

1175; 10 LEd2d 224 (1963), and the substantive predicates used in the Rules create federal
liberty/property interests.

Pursuant to 28 U.S.C. § 1331, district courts have jurisdiction over all civil actions
arising under federal laws or the Constitution. Clearly, a federal court has jurisdiction over a
properly asserted First Amendment or Due Process claim because it involves the infringement

of a constitutional right. In Dubuc v. Mich. Bd. of Law Examiners, 342 F.3d 610 (6" Cir.

2003) the Sixth Circuit Court of Appeals remanded the case to the district court to decide

whether the manner in which the licensing defendants handled the plaintiff’s first application

warranted prospective relief regarding his future reapplication. In Centifanti v. Nix, 865 F.2d
1422, 1429-30 (3d Cir. 1989) the Third Circuit Court of Appeals remanded the case to the
district court to decide whether court-promulgated procedural rules governing bar admission
violate the Due Process and Equal Protection clauses of the Fourteenth Amendment to the

United States Constitution. In Dean v. Byerley, 354 F.3d 540, 545 (6™ Cir. 2004), the Sixth

Circuit remanded the case to the trial court to decide a plaintiff’s claim for “equitable relief in

the form of an order from the district court that [a Michigan character and fitness official]

refrain from interfering with Plaintiff's rights of free speech.” Clearly, Plaintiff’s challenges to

the licensing rules as applied in the matter sub judice state a cognizable constitutional claim.
Since the punishment is for conduct that FBBE has subjectively "deemed"

disqualifying, the act of issuing the "specifications"” falls within that category of legislative acts

14
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prohibited by Art. I, Sec. 10 of the United States Constitution. The specifications, being a "bill
of attainder" are void: the parties responsible for the plaintiff's harm can and must be held
personally answerable in damages under 42 U.S.C. § 1983 if further such abuse is to be

effectively prevented.

IX. THE COMPLAINT ALLEGES FACTS SHOWING THAT PUNISHMENT FOR
INNOCENT PAST ACTS HAS BEEN IMPOSED UPON AN INDIVIDUAL CITIZEN:
THIS VIOLATES THE BILL OF ATTAINDER CLAUSE - THE COMPLAINT
STATES A CAUSE OF ACTION DIRECTLY UNDER THE CONSTITUTION FOR
ENFORCEMENT OF ART I, SEC. 10.

In Schware vs. Board of Bar Examiners, 353 U.S. 232 (1957)), the Supreme Court laid

down the rule which was supposed to guide bar admissions and all state licensing authorities in
processing applications. The rule is stated thus:

A State cannot exclude a person from the practice of law or from any other
occupation in a manner or for reasons that contravene the Due Process or Equal
Protection Clause of the Fourteenth Amendment.*fn5 Dent v. West Virginia, 129 U.S.
114. Cf. Slochower v. Board of Education, 350 U.S. 551; Wieman v. Updegraff, 344
U.S. 183. And see Ex parte Secombe, 19 How. 9, 13. A State can require high standards
of qualification, such as good moral character or proficiency in its law, before it admits
an applicant to the bar, but any qualification must have a rational connection with the
applicant's fitness or capacity to practice law. Douglas v. Noble, 261 U.S. 165;
Cummings v. Missouri, 4 Wall. 277, 319-320. Cf. Nebbia v. New York, 291 U.S. 502.
(emphasis supplied)

The Court, by citing Cummings declared that these rules apply to all state licensing
decisions and they are here restated, for purposes of reviewing the pending motion to dismiss:

1. Under the form of creating a qualification or attaching a condition, the States
cannot in effect inflict a punishment for a past act which was not punishable at the time
it was committed.

2. Deprivation or suspension of any civil rights for past conduct is punishment
for such conduct.

3. A bill of attainder is a legislative act which inflicts punishment without a
judicial trial. If the punishment be less than death, the act is termed a bill of pains and
penalties. Within the meaning of the Constitution bills of attainder include bills of pains
and penalties.

15
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4. These bills, though generally directed against individuals by name, may be
directed against a whole class, and they may inflict punishment absolutely, or may
inflict it conditionally.

5. The clauses of the second article of the constitution of Missouri (set forth at
length in the statement of the case, infra, pp. 279—281), which require priests and
clergymen, in order that they may continue in the exercise of their professions, and be
allowed to preach and teach, to take and subscribe an oath that they have not committed
certain designated acts, some of which were at the time offences with heavy penalties
attached, and some of which were at the time acts innocent in themselves, constitute a
bill of attainder within the meaning of the provision in the Federal Constitution
prohibiting the States from passing bills of that character.

6. These clauses presume that the priests and clergymen are guilty of the acts
specified, and adjudge the deprivation of their right to preach or teach unless the
presumption be first removed by their expurgatory oath: they assume the guilt and
adjudge the punishment conditionally.

7. There is no practical difference between assuming the guilt and declaring it.
The deprivation is effected with equal certainty in the one case as in the other. The legal
result is the same, on the principle that what cannot be done directly cannot be done
indirectly.

8. The prohibition of the Constitution was intended to secure the rights of the
citizen against deprivation for past conduct by legislative enactment, under any form,
however disguised.

9. An ex post facto law is one which imposes a punishment for an act which was
not punishable at the time it was committed; or imposes additional punishment to that
then prescribed; or changes the rules of evidence by which less or different testimony is
sufficient to convict than was then required.

10. The clauses of the second article of the constitution of Missouri, already
referred to, in depriving priests and clergymen of the right to preach and teach, impose
a penalty for some acts which were innocent at the time they were committed, and
increase the penalty prescribed for such of the acts specified as at the time constituted
public offences, and in both particulars violate the provision of the Federal Constitution
prohibiting the passage by the States of an ex post facto law. They further violate that
provision in altering the rules of evidence with respect to the proof of the acts specified
— thus in assuming the guilt instead of the innocence of the parties; in requiring them
to establish their innocence, instead of requiring the government to prove their guilt;
and in declaring that their innocence can be shown only in one way, by an expurgatory
oath.

11. Although the prohibition of the Constitution to pass an ex post facto law is
aimed at criminal cases, it cannot be evaded by giving a civil form to that which is in
substance criminal.

Cummings vs. Missouri, 71 U.S. 277 (1866).

The same day it issued Cummings, the court issued the frequently cited opinion in Ex
Parte Garland, 71 U.S. 333 (1866), a case where Congress passed a law which had the effect of
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excluding Mr. Garland from practice in the Federal Court system under a law that the court
found was a "bill of pains and penalties." In that case the Court said, in broad sweeping
language, "Exclusion from the practice of the law in the Federal courts or from any of the
ordinary avocations of life for past conduct is punishment for such conduct." and specifically
included bar applicants within the rule:

In the matter of Dorsey,a motion was made for the admission of Dorsey as an
attorney, and to dispense with administering to him an oath in relation to duelling,
required by an act of 1826. This act provided that “all members of the general
assembly, all officers and public functionaries, elected or appointed under the
constitution or laws of the State, and all counsellors and attorneys at law,” before
entering upon their office, should take an oath that they had never been engaged in any
duel, and that they never would be.

The report of the case occupies about two hundred pages, and is an able and
elaborate discussion of this subject, and a full authority for the position we take in this
case. It was there held:

1. That in that case the law prescribed a qualification for holding office,
which an individual never could comply with, and that such act, as to him, was a
disqualification.

2. That such disqualification was punishment.

3. That the retrospective part of the oath was unconstitutional.

4. That as a part of the oath was unconstitutional, and the court could not
separate it, the whole oath was unconstitutional,and the petitioner was entitled to
be admitted without taking it.

Goldthwaite, J., says: “I have omitted any argument to show that
disqualification from office, or from the pursuits of a lawful avocation, is a punishment;
that it is so, is too evident to require any illustration; indeed, it may be questioned
whether any ingenuity could devise any penalty which would operate more forcibly on
society.”

The "filing of specifications" in the Plaintiff's case is easily identified as evidence that
"legislative punishment" has been imposed upon the Plaintiff. As the discovery in this case

will show, FBBE imposes the necessity of showing "rehabilitation" from admitted specified
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prior conduct that was not criminally-punishable at the relevant time as a condition for
overcoming the presumption of disqualification® noticed in the specifications. Rehabilitation
has been a penal® concept since the time of the framers.

The fundamental procedural due process rights violation was as manifest on the record
in Schware, as it is in the challenged complaint. Implicit in Art. I, Sec. 10, is the fundamental
right of every United States citizen to be free of prosecution under bills of attainder and ex-post

facto laws, however cleverly disquised. James Madison stated it thus:

"Bills of attainder, ex post facto laws, and laws impairing the obligations of
contracts, are contrary to the first principles of the social compact, and to every
principle of sound legislation. ... The sober people of America are weary of the
fluctuating policy which has directed the public councils. They have seen with regret
and indignation that sudden changes and legislative interferences, in cases affecting
personal rights, become jobs in the hands of enterprising and influential speculators,
and snares to the more-industrious and less-informed part of the community." James
Madison, Federalist Number 44, 1788.

The Supreme Court affirmed that reasoning modernly where it said:

"The Bill of Attainder Clause was intended not as a narrow, technical (and
therefore soon to be outmoded) prohibition, but rather as an implementation of the
separation of powers, a general safeguard against legislative exercise of the judicial
function or more simply - trial by legislature." U.S. v. Brown, 381 U.S. 437, 440
(1965).

SUMMARY
In this case the plaintiff alleged a cause of action for violation of his rights under the
Americans with Disabilities act, 42 U.S.C. § 12332, et. seq. which provides, in pertinent part

that "[N]o qualified individual with a disability shall, by reason of such disability, be excluded

® In preparing and proceeding on specifications, FBBE is limited to considering only those matters which "if
proven would preclude a favorable finding by the Board." Fla. Bar Admiss. R. 3-22.5(d)

® REHABILITATION. The act by which a man is restored to his formeér ability, of which he had been dep'rived
by a conviction, sentence or judgment of a competent tribunal. Bouvier's Law Dictionary, Sixth Edition (1856).
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from participation or denied the benefits of the services, programs or activities of a public
entity," because he has alleged: (a) that he is a qualified person with a disability who is able to
perform the essential functions of an attorney; and (b), that the defendants have intentionally
discriminated against him by arbitrarily denying him a license to engage in the practice of law.
Therefore, the complaint states a claim under Title II of the Americans with Disabilities Act
and the Eleventh Amendment does not bar the award of damages or appropriate equitable
relief.

Further, the plaintiff has alleged that he has been deprived of rights and protections
guaranteed to him under the Constitution of the United States by persons acting under color of
the laws of Florida. The complaint states a cause of action under 42 U.S.C. § 1983 and directly
under the Constitution for a violation of his immunity from prosecution or punishment under
bills of attainder and ex post facto laws. The Defendants are properly on notice of the charges
against them, and the 11th Amendment does not bar an award of damages against the
defendants sued in their personal capacities or equitable relief against the defendants sued in
their official capacities.

Any pleading defects can be cured with an amendment to conform to the discovery: the
defendants are properly on notice of the charges against them.

WHEREFORE, INTERVENOR asks the court to deny defendants’ motion to dismiss.

Philip J. Stoddard, Intervenor, pro se
248 Shores Boulevard

St. Augustine, FL 32086
(904)797-5380
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true copy of the foregoing has been furnished by U.S. Mail
to:

Michael J. Hason, M.D. James J. Dean, Esq.
11815 Mayfield Ave., #103 Messer Caparello & Self, P.A.
Brentwood, CA 90049 P.O. Box 1876

Tallahassee, FL 32302-1876

on this day of , 2006.

Philip J. Stoddard
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CERTIFICATE OF SERVICE
I, Michael J. Hason, certify that I served Defendants’ attorney at her address below with a
copy of Plaintiff’s Amended Opposition to Motion to Dismiss with Exhibit of
Intervenor’s Memorandum of Law.
by placing a copy into a preaddressed, pre-postage paid envelope sealing and on
June 19, 2006 placing said envelope in a box maintained under the sole control of the

U.S. Postal Dept. for the collection of mail.

Addressees:
George Waas NANCY J S, ESQ.
Ofﬁce of the Attorney General OFFIC THE ATTORNEY

vision/State Programs Section 300 $7SPRING ST.
L ANGELES CA 90013

T}he”tapitol PLO1
“Tallahassee, FL 32399-1050

JAMES DEAN, ESQ.

MESSER, CAPARELLO & SELF,
215 S. MONROE ST., SUITE 217
P.O.BOX 1876

P. O Box 4940 TALLAHASSEE, FL 32302-0720
Orlando, FL 32802-4940

PHILIP J. STODDARD, Pro Se
248 Shores Blvd.

St. Augustine, FL 32086
Dated: June 19, 2006 WW

MICHAEL J. NAJON, M.D., J.D.




