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THE DEMANDS OF DUE PROCESS IN

BArR Apmisstons PROCEEDINGS

by Thomas A. Pobjecky

he Supreme Court of the United States The prime question fot decision, is whether ornot
has held that “[a] State cannot exclude a the ruling of the board accorded with the essential
person from the practice of law ..in a requiremnents of the law and afforded due process

manner or for reasons that contravene the to the petitioner when, it appears from the peti-

Due Process...Clause ;Df' the Fonrteenth Amendment” tion, the petitioner was never informed of the

. . ) nature of the charges or complaines against him,
To ensute compliance with this mandate from our coun- g 3 g

was not confronted with the wimesses or com-
pla.inmts, and, because of the lack of such infor-

mation, was deprived of the fair cpﬁnrtunity to

uy’s bighest court, bar examiners need not tetuin the
services of a nationally recognized scholar on constitu-

tional law. refute any of the charges or complaints upon

On the contrary, it 1s recommended that bar exam- which the board apparently based its decision....

nets simply ask themselves the foﬂow:hg question: Are
In Coleman, Florida's bar examining authortity simply

notified the bar applicant that “he did not meet the
requitements for admission to The Florida Bar.™? The
board's notice failed to specify any grounds for the
unfavorable determination. In remanding the case back
to the board for a hearing, the Colsman court held that the

applicant was not accorded dus pmcass.'d‘

our procedures fair? If bar examiners cannot answer such
question in the affirmarive withour any hesitation, then
an evaluation of their procedures should be undertaken.

For bar examiners who want to revamp their entire
procedures or who only want to fine tune particular
procedural aspects, this article will explore considerations
of procednral due process during the different stapes of _ N ) P
Along with decisions from Arizona,? Oregon” and

the adnﬁssion; process. If a bar admissions authority

.. 7 o s
wishes to instill the notion of fair play upon bar app L. Louisiana’, the Coleman decision was cited favorably by
the Supreme Court of the United States it Willner v

Committes on Character and 1‘-1'.l“n4f.'ss.8 In Willner, the court

held that the applicant “was denied Procedural due proc-

cants as they embark upon the practice of law, what better

way than to embody such notion in its own procedures?

css when he was denied admission o the bar..without a

ConNTROLLING [LEGAL PRINCIPLE hearing on the charges filed against him...."® The Willner

N .. N a2
In its 1555 decision in Coleman v. Watts,” the Supreme court quoted approvingly from one of its prior decisions

Ceoutt of Florida couched the issue of foimess in the holding that “[t]he requirements of faimess arc mot

fl:)ﬂ-:'.\wing InAnnet. exhausted in the takj_ng or consideration of evidence but
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extend to the concluding parts of the procedure as well

10

as to the beginning and intetmediate steps.”

BeGcmmiNG STEP: INOTICE
“T'he essential finction for any bar examining author-

ity is the protection of the public." Such function. is
achieved by the administration of the bar examination
and the conducting of an investigation into an applicant’s
character and fitmess to practice law, Such investigation
may involve an informal interview, 2 an informal confer-
enice” or an investigative hearing™* between bar examiners
and the applicant.

After completing its character and finess mvestiga-
tion, a bar exampining authority notifies an applicant of
its initial decision. If the determination is an unfavorable
one, there is no set format among the jutisdictions for
achieving such notification. In Texas, the #otice must

contain the following:

1. adetailed analysis of the results of the investigation;

and

2. anobjective list of actions, if any, which the applicant
may take to cotrect the deficiencies and become
qualified for admission to the bar after passing the

bar examination.”

In one state, the applicant is served with specifica-
tions.® Such document is similar to a criminal indict-
ment. Specifications allege with speaficity the concerns
regatding an applicant’s character or fitness or both
which, if proven, could preclude a favorable recommen-
dation by the board.

In evaluating the faimess of a notification of an
adverse determination to a bar applicant, substance is

paramount to any Partimlar form, The notice can be
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transmitted in a variety of written ways including lerter,
report, complaint or specifications.

Regardless of what particular form is used, it is
essential that the notice clearly and fairly apprise appli-
cants of the reasons why they are not being recommended

for admission to the bar. As observed by Justice Gold-
berg:

The constitutional requirements in this context
may be simply stated: in all cases in which admis-
sion to the bar is to be denied on the basis of
character, the applicant, ar some stage of the pro-
ceedings prior to such denial, must be adequarely
infotted of the nature of the evidence agamst him
and be accorded an adequate opportunity to rebut

this evidence.”

INTERMEDIATE STEP: HEARING _
A formal, adve:tsary 11earr'.ng before a bar examining

authority serves two distines purposes. First, it provides
applicants with a forum by which they can challenge
unfavorable evidence. If an applicant does not wish to
contest the adverse facts, then a formal hearing affords
him or her an opportunity to offer evidence of mitiga-
tion" or rehabilitation.”®

Secondly, such a hearing provides the record upon
which the bar examining authotity will base its decision.

As held by one state supreme coutt:

[Tt iz incumbent upon the board to sustain its
ruling by rerord evidence and not by mere assertions
that it is possessed of confidential information
which shows the applicant to be unfit; and if the
record consists only of evidence supplied by the
applicant, then such evidence must demonstrate
that the board's dissatisfaction with his applica-
tion rests on valid grounds and not upon mere

- - 20
SUSPICIDH.
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The burden of proof at a formal hearing should be
articulated in some manner. In Texas, the following rule

provision specifically addresses the burden of proof.

The board or any opponent of approval of the
motal character and fieness of the Applicant or
Declarant, shall have the burden of proof and be
required to present evidence that the Applicant or
Declarant does not have the requi-
site. good moral character or
fitness. Upon the admission of
such evidence, the burden of
proof shall shift to the Applicant

ot Declarant to show that the

TIONS BEFORE THE HEARING

Applicant possesses good moral
character and fitness a5 defined in
these Rules.™

Pronouncements regarding the bur-
den of proof in a bar admissions
hearing also occur in case law.*

" Relared to the burden of proof
ts a recognition of the differing standards applicable to
bar admissions proceedings and bar disciplinary proceed-
ings. Thus, a bar applicant can be held to 2 higher
standard of character and fitness than a practicing
3]1'01'1'1&}7.23

Furthermore, denial of admission to the practice of

IF THE FACTUAL ALLEGA-

PANEL ARE IN DISPUTE, IT IS
INCUMBENT
PANEL TO ADJUDICATE SUCH

ALLEGATIONS.

loo4

may accept ot reject the testimony of any witness appeat-
ing at the hearing (including the testimony of a bar
applicant).zs

To ensure the fairness of a formal hearing, a bar
applicant should be granted certain procedural rights like
any other lidigant. Bar applicants appearing for a formal
hearing should be granted the following rights: repre-
sentation by counsel, timely release
of witness and eghibit lists, cross
examunavion of witnesses, access Lo
the board's subpoena powers, pres-
entation of evidence and witnesses
on the applicant’s behalf and dis-

closute to the applicant of any ex-

UPON THE

culpatory information within the
possession of bar examiners.”?
Administratively, procedurcs
should be designed to ensure that a
bar applicant will appear before an
impartial hearing pancl. Some juris-
dictions specifically prohibit board mernbers from sitting
on a formal hearing panel if they had participated in an
catlier hearing involving the same applicant®® Although
it is legally permissible to combine investigative and
adjudicatoty functions,” “a better practice would be to .

separate these functions,”

law is not the same as disbarment. After a period of
disqualification, a previously denied applicant may reseek
LasT Step: FINDINGS AND

R ECOMMENDATION
Foﬂowing a formal hearing, a hearing panel must

admission upon a showing of rehabilitation®*
Although an unfavorable character determination by

a bar examining authority must be supported by record . . .
‘ make and tepott its determination of the character and

evidence, such determination need not be established )
fitness of the applicant who appeared before it. Although

beyond a reasonable doubt.™ The standard of proof often T
such determination must rest firmly on the record pro-

stated by one state supreme court is chat of “competent
yome S S P duced ac the heating, a hearing panel (like any other trier

and substantial evidence.”*® As any other trier of fact, bar S _
of fact) can rely upon the intuition and experiences of its

examinets may rely upon circumstantial evidence,” and
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members in arriving at its final decision. As observed by

Justice Frankfurter:

No doubs satisfaction of the requirement of moral
character involves an exercise of delicate judgment
on the part of those who reach a conclusion,
having heard and seen the applicant for admission,
2 judgment of which it may be said as it was of
“many honest and sensible judgments” in a differ-
ent context that it expresses “an intuition of expe-
rience which outruns analysis and sums up maty
unnamed and tangled impressions; impressions
which may lie beneath ¢onsciousness without los-

ing their worth.”?

Tf the factual allegations before the hearing panel are
in aispute, it is incumbent upon the panel o adjudicate
such allegations. A panel cannot relinquish its face-
finding role by a “[m]ere recitation of the testimony” or
“by merely summarizing the evidence.”* As stated by the

Supreme Court of MNorth Carolina:

When a decision of the board of law examiners
rests on a specific fact or facts the existence of
which is contested, the board's duty to resolve the

factizal dispute by specific findings is no less than

that of other administrative agencies.35

A problem atises when a bar examining agency pos-
sesses adverse information regarding an applicant which
the agency is unwilling or unable to disclose on the record
at a hearing with such applicant. The need for bar
examiners to maintain the confidentiality of particular
information if they so choose is essential. As one state
supreme court observed: “[U]nless the board’s rvesti-
gative files are held in confidence, many of those from
whotn the board seeks information concetning applicants
would be unwilling to candidly respcmd"’slé
Yet, can undisclosed, cotfidendal information be

used against applicants to prevent their admission? The
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fairness test clearly precludes che use of such information.

As reasoned by the Supreme Cotrt of Arizona:

[We cannot allow information of this natute to
be used by the committee for the purpose of
denying a man due process in so vital a matter as
the right ta practice his chosen profession. To do
30 would be to open the door to the most noxious
type of character assassination and guilt by innu-
endo. If respectable persons have derogatory in-
formation ot bona fide charges to level against an
applicant, they should not hesitate to come out
into the open and speak the truch. If they insist on
hiding behind a cloak of secrecy, then theit evi-
dence cannot be used to impeach the character of
a ‘man whose only apparent fault has been to

acquire a few devious secret enemies.t”

In addition to its detailed findings of fact, a heanng
panel must articulate its final recommendation. Options
which are available to a hearing panel in some jurisdic-
tions include the following; (1) a recommendation that
the applicant be admitted; (2) a recommendation that the
applicant not be admitted; (3) a recommendation of
conditional or probationary admission for the applicant
or (4) a tecommendation that the applicant’s admission
be deferred for a specified period of time to conduct

further. investigation or to allow the applicant to sstablish
reha.bilitationﬁa

CoNcLusIoNs
Some bar examiners might argue that certain proce-

dural safeguards are either unnecessary or too burden-
some. Yet, jurisdictions have shown that both faitness
and protection of the public can be successfully achieved.

For example, Florida held 216 formal, adversary hear-
ings in response to the filing of specifications during the
peried of 1988 through 1994. Such hearings were in
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addition to the hundreds of investigative hearings con-
ducted during the same period.

In recent years, Florida has taken specific action to
enable it to accomplish its workload in a cﬁneljr mannet
while maintaining procedural due process for applicants,
For example, in 1994, Florida adopted an emeritus rule
whereby former members are authorized to sit on hearing

- panels.’? As noted by the Florida Supreme Court when
adopting such rule: |

Through the use of retired board members, the
board should be able to conduct its hearings more
expeditiously and thereby shorten the time pro-

spective applicanr_-s must wait for determination of

whether they may be admitted to the bart®

Additionally, the board in Florida has recently pro-
posed a rule amendment which would authorize its attor-
neys to enter into consent scttlements in cascs involving
pending specifications.® Under the proposed rule, the
patties could agree to a disposition (eg. conditional
admission) and, thereby, would waive a formal hean'ng.
The agreed upon disposition must be approved by the
full board.

The above discussed provisions in Florida are not
exhaustive, Other proposals await development and 1m-
plementation by bar examiners to address their own
particular needs.

In the words of Justice Goldberg: “Cerrainly lawyers
and courts should be particularly sensitive of, and have a
special obligation to respect, the demands of due proe-

ess.’% Let the same be said esPECia]ly of bar r.xéminers.
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